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701.1004Articlo X, Soction 1004 — Attorney fees and costs. (1) In a

judicial proceeding involving the administration of a trust, the court, as justice and
equity may require, may award costs and expenses, including reasonable attorney
fees, to any party, to be paid by another party or from the trust that is the subject of
the controversy.

(2) Subject to sub. (3), if a trustee defends or prosecutes any proceeding in good
faith, whether successful or not, the .trusteeis entitled to receive from the trust the
necessary expenses and disbursements, including reasonable attorney fees,
incurred. This subsection may not preclude a court from ordering reimbursement
of the trust for such eX]eenses and disbursements from another party as provided in
sub. (1).

3) (a) Payment of costs or attorney fees incurred in any proceeding from the\/
@sm trust [m;; Be 1‘;1a(ie by the trustee without the approval of any person
and without court authorization, unless the court orders otherwise as provided in
par. (c).

(b) If a claim or defense based upon a breach of trust is made against a trustee
in a proceeding, the trustee shall provide notice to each qualified beneficiary of the
trust whose share of the trust may be affected by the payment of attorney fees and
costs of the intention to pay costs or attorney fees incurred in the proceeding from fhe
trust prior to making payment. The notice shall inform each such qualified
beneficiary of the right to apply to the court for an orderwprohibiting the trustee from
f pro pat

v . . .
paying attorney fees or costs from trust Ssety. If a trustee’is served with a motion
for an order prohlbltmg the trustee from paying from the trust attorney fees or costs
in the proceeding and the trustee pays attorney fees or costs from the trust before an

order is entered on the motion, the trustee and the trustee’s attorney who have been
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paid attorney fees or costs from trustassets /iare subject to the remedies in pars. (c)

2 and (d).
3 (¢) If a claim or defense based upon breach of trust is made against a trustee
4 in a proceeding, a party must obtain a()court order to prohibit the trustee from paying
e { Ly
(:/E; > costs or attorney fees from trus @@Q@Q To o taln an order prohibiting payment of
";::\3 m prope '!««:3
{f 6/ costs or attorney fees from trust(— a party must make a reasonable showing by
\W’? evidence in the record or by proffering evidence that provides a reasonable basis for
8 a court to conclude that there has been a breach of trust. The trustee may proffer
9 evidence to rebut the evidence submitted by a party. The court in its discretion may
10 defer ruling on the motion, pending discovery to be taken by the parties. Ifthe court}
11 finds that there is a reasonable basis to conclude that there has been a breach of
12 trust, unless the court finds good cause to allow attorney fees and costs to be paid
13 from the trust, the court shall enter an order prohibiting the payment of further

: & o peat
. attorney fees and costs from tlge assets of thé trust(and shall O%er attorney fees or
pal] ;) £ -t

> costs previously paid from Qg»s(m“mﬁétrust,( in such proceeding to be refunded. An

16 order entered under this paragraph may not limit a trustee’s right to seek an order
17 permitting the payment of some or all of ;,he attorneys fees or costs incurred in the
- , a0

1§> proceeding from trust@%;;u%inz any fees required to be refunded, after the
19 claim or defense is finally determined by the court. If a claim or defense based upon
20 a breach of trust is withdrawn, dismissed, or resolved without a determination by the
21 court that the trustee committed a breach of trust, after the entry of an order
22 prohibiting payment of attorney fees and costs pursuant to this paragraph, thé

o
trustee may pay costs or attorney fees incurred in the proceeding from the@gsets of )
V U 1 r' "’Jgk,/
Ct/é trustt‘vmthout further court authorization.
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(d) If fhe court orders a refund under par. (c), the court may enter such
sanction‘s as are appropriate if a refund is not made as directed by the court,
including striking defenses or pleadings filed by the trustee. Nothing in this
paragraph limits other remedies and sanctions the court may employ for the failure
to refund the trust in a timely manner.

(e) Subject to s. 701.1005, nothing in this subsection limits the power of the
court to review fees and costs or the right of any interested persons to challenge fees
and costs after payment, after an accounting, or after conclusion of the litigation.

(f) Notice under par. (b) is not required if the action or defense is later
withdrawn or dismissed by the party that is alléging a breach of trust or resolved
without a determination by the court that the trustee has committed a breach of
trust.

(4) A provision of a trust instrument drafted or caused to be drafted by a trustee
that modifies the application of this section in a manner favorable to the trustee and
potentially detrimental to a beneficiary is invalid with respect to the trustee unless
the trustee proves that the provision was fair under the circumstances existing at the
time the trust instrument was signed and that the existence and contents of the
provision were adequately communicated to the settlor. |

SECTION 114 701.1005 of the statutes is created to read:

s

701.1005 @cle X, Section 1005 \leltatlon of action against trustee.

(1) A beneficiary may not commence a proceeding against a trustee for breach of
trust more than one year after the date on which the beneficiary or a representative
of the beneficiary was sent a report that adequately disclosed the existence of a

potential claim for breach of trust.
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(2) A report adequately discloses the existence of a potential claim for breach

.of trust if it provides sufficient information so that the beneficiary or representative

knows of the potential claim or should have inquired into its existence.

(3) Ifsub. (‘1) does not apply, a proceeding by a beneﬁciarx(agaiﬁst a trustee for -
breach of trust must be commenced within 5 years after the first to occur of the
following:

(a) The removal, resignation, or death of the trusteet

(b) The termination of the beneficiary’s interest in the trust.

(¢) The termination of the trust.

(4) Subsections (1) and (3) do not apply to a claim for fraud. The time for
asserting a claim for fraud is governed by applicable law.

SECTION 115. 701.1006 of the statutes isﬁcreated to read:

0.
701.1006\/(@”t‘iél"éwi;~Section 1006-7} Reliance on trust instrument. A

trustee who acts in reasonable reliance on the terms of the trust as expressed in the
trust instrument is not liable to a beneficiary for a breach of trust to the extent the

breach resulted from the reliance.

SECTION 116. 701.1007 of the statutes is created to read:

s

701.1007 Article X, Section 1007 ->Event affecting administration or

distribution. If the happening of an event, includihg marriage, divorce,
performance of educational requirements, or death, affects the administration or
distribution of a trust, a trustee who has exercised reasonable care to ascertain the
happening of the event is not liable for a loss resulting from the trﬁstee’s lack of
knowledge.

SEcTION 117. 701.1008 of the statutes is created to read;
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\/ : e ‘
701.1008 Aiticle X, Secti(ﬁ(@ Exculpation of trustee. (1) A term

of a trust relieving a trustee of liability for breach of trust is unenforceable to the
extent that it does any of the following:

(a) Relieves the trustee of liability for breach of trust committed in bad faith
or with reckless indifference to the purposes of the trust or the interests of a
beneficiary.

(b) Was inserted as the result of an abuse by the trustee of a fiduciary or
confidential relationship with the settlor.

(2) An exculpatory term drafted or caused to be drafted by the trustee is invalid
as an abuse of a fiduciary or confidential relationship unless the trustee proves that
the exculpatory term was fair under the circumstances existing at the time the trust
instrument was signed and that the existence and contents of the exculpatory term
were adequately communicated to the settlor.

SECTION 118 701.1009 of the statutes is created to read:

M

701.1009 f%cle X, Section 10097 Beneflclary s consent, release, or

ratification. A trustee is not liable to a beneficiary for breach of trust if the
beneficiary consented to the conduct constituting the breach, released the trustee
from liability for the breach, or ratified the transaction constituting the breach,
unless one of the following applies:

(1) The consent, release, or ratification of the beneficiary was induced by
improper conduct of the trustee.

(2) At the time of the consent, release, or ratification, the beneficiary did not
have knowledge of the beneficiary’s rights or of the material facts relating to the
breach.

SEcCTION 119. 701.1010 of the statutes is created to read:
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‘r/.
o

oo
701.1010 Article X, Section 1010 — Limitation on personal liability of

trustee. (1) Except as otherwise provided in the contract, a trustee is not personally
liable on a contract properly entered into in the trustee’s fiduciary capacity in the
course of administering the trust if the trustee in the contract disclosed the fiduciary
capacity.

(2) A trustee is personally liable for torts committed in the course of
administering a trust, or for obligations arising from ownership or control of trust
property, including liability for violation of environmental law, only if the trustee is
personally at fault.

SECTION 120. 701.1011 of the statutes is created to read:

701.1011J

e f}w
"“fi'clew}'z:wSection 1011 3} Interest as general partner. (1)

Unless personal liability is imposed in the contract, a trustee who holds an interest
as a general partner in a general or limited i)artnership is not personally liable on
a contract entered into by the partnership after the trust’s acquisition of the interest
if the fiduciary capacity was disclosed in the contract.

(2) A trustee who holds an interest as a general partner is not personally liable
for torts committed by the partnership or for obligations arising from ownership or
control of the interest unless the trustee is personally at fault.

(8) If the trustee of a revocable trust holds an interest as a general partner, the
settlor is personally liable for contracts and other obligations of the partnership as
if the settlor were a general partner.

SEcTION 121. 701.1012 of the s.tatuteg is created to read:

\/ s S A o
701.1012 (&iticle X, Section 1012 — Protection of person dealing with

trustee. (1) A person other than a beneficiary who in good faith assists a trustee,

or who in good faith and for value deals with a trustee, without knowledge that the
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trustee is exceeding or improperly exercising the trustee’s powers is protected from
liability as if the trustee properly exercised the power.

(2) A person other than a beneficiary who in good faith deals with a trustee is
not required to inquire into the extent of the trustee’s powers or the propriety of their
exercise.

(3) A person who in good faith delivers assets to a trustee does not need to
ensure their ioroper application.

.- (4) A person other than a beneficiary who in good faith assists a former trﬁstee,
or who in good faith and for value deals with a former trustee, without knowledge
that the trusteeship has terminated is protected from liability as if the former trustee
were still a trustee.

(5) Comparable protective provisions of other laws relating to commercial
transactions or transfer of securities by fiduciaries prevail over the protection
provided by this section.

SECTION 122. 701.1013 of the statutes is created to read:

{3

701.1013\/ (riicle X, Sect10n1913 ” \} Certification of trust. (1) Instead of
furnishing a copy of the trust instrument to a person other than a beneficiary, the
trustee may furnish to the person a certification of trust containing the following
information:

(a) That the trust exists and the date on which the trust instrument was
executed.

(b) The identity of the settlor.

(¢c) The identity and address of the currently acting trustee.

(d) The powers of the trustee.
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(e) The revocability or irrevocability of the trust and the identity of any person
holding a power to revoke the trust.

(f) The authority of a cotrustee to sign or otherwise authenticate and whether
all éotrustees or less than all cotrustees are required to sign or otherwise
authenticate in order to exercise powers of the trustee.

(g) The manner in which title to trust property may be taken.

2 A certiﬁcation of trust may be signed or otherwise authenticated by any
trustee.

(8) A trustee shall include in a certification of trust that the trust has not been
revoked, modified, or amended in any manner that would cause the representations

contained in the certification of trust to be incorrect.~.....¢=

e NOTE: 1 altered sub. (3) to avoid the passive voice.

(4) A certification of trust does not need to contain the dispositive terms of a
trust.

(5) A recipient of a certification of trust may require the trustee to furnish
copies of those excerpts from the original trust instrument and later amendments
that designate the trustee and confer upon the trustee the power to act in the pending
transaction.

(6) A person who acts in reliance upon a certification of trust without
knowledge that the representations contained therein are incorrect is not liable to
any person for so acting and may assume without inquiry the existence of the facts
contained in the certification. Knowledge of the terms of the trust may not be inferred
solely from the fact that a copy of all or part of the trust instrument is held by the

person relying upon the certification.
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1 (7) A person who in good faith enters into a transaction in reliance upon a
2 certification of trust may enforce the transaction against the trust property as if the
3 representations contained in the certification were correct.
4 (8) A person making a demand for copies of the trust instrument or excerpts
5 from the trust instrument, other than those excerpts described in sub. (5), in addition
, 9
@ to a certification of trust is liable for costs, expenses, reasonable attorney fee;{and
7 damages if the court determines that the person did not act in good faith in
8 demanding the copies.
9 (9) This section does not limit the right of a person to obtain a copy of the trust g/
} .,,L{M@L
instrument in a judicial proceedm concermng the trust. y ({4 He ) { 2 >
g) )\ £2) d £% (‘?
SECTION 123. 701.10 of the statutes @oll'enumbered 701.1201f, and 701.1201
g \/1./‘ (»!/ %\ b 'g
(1) 'zarfd’ (2/)/ as renumbered are amended to read: o

P———

ﬁ (1) (a) In the administration of any trust which is a private foundation, as defined
. in section 509 of the-internalrevenue-code Internal Revenue Code, a charitable trust,
destribedl
as defined|in section 4947 (a) (1) of theinternal revenue-eode Internal Revenue Code,
~ e cavibe e

or a split—-interest trust as deﬁ—ne%in section 4947 (a) (2) of the internal revenue code

Internal Revenue Code, all of the followmg acts shall be prohibited: (o
S N
e NOTE Please review the definitions of charltable trust and spht——lnterest trust
/" 1in this section. It is not clear to me that the cross—references to the Internal Revenue Code
/ provide definitions. Additionally, s. 701.0103 (4) provides a different definition of
/ “charitable trust” for the chapter. If it is your intention to override that definition for
kp\urposes of this section, I recommend adding a “notwithstanding s. 701.0103 (4)” to thls

section or “Except as prov1ded in s. 701 1201 ? to s. 7 01 0103 (4)

19 1. Engaging in any act of self—deahng as defined in section 4941 (d) of the

20 internal revenue-code Internal Revenue Code, which would give rise to any liability
21 for the tax imposed by section 4941 (a) of theinternal revenuecode Internal Revenue

22 Code.
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2. Retaining any excess business holdings as defined in section 4943 (c) of the

internal revenue-code Internal Revenue Code, which would give rise to any liability

for the tax imposed by section 4943 (a) of the-internal revenue-code Internal Revenue

Code.
3. Making any investments which would jeopardize the carrying out of any of
the exempt purposes of the trust, within the meaning of section 4944 of the internal

revenue-code Internal Revenue Code, so as to give rise to any liability for the tax

imposed by section 4944 (a) of the internal revenue-code Internal Revenue Code.

4. Making any taxable expenditures as defined in section 4945 (d) of the
internal revenue-code Internal Revenue Code, which would give rise to any liability

for the tax imposed by section 4945 (a) of the-internal revenue-code Internal Revenue

Code.

(b) This subsection shall not apply either to those split—interest trusts or to
amounfs thereof which aré not subject to the prohibitions applicable to private
foundations ‘by reason of the provisions of section 4947 of the internal revenuecode
Internal Revenue Code.

(2) Iﬁ the administration of any trust which is a private foundation as defined.
in section 509 of the internal-revenue-code Internal Revenue Code, or which is a

v/ desecleed
charitable trust as defined|in section 4947 (a) (1) of the internal-revenue-code

Internal Revenue Code, there shall be distributed, for the purposes specified in the

trust instrument, for each taxable year, amounts at least sufficient to avoid liability

for the tax imposed by section 4942 (a) of the-internal revenuecode Internal Revenue

Code.v

AN

SECTION 124. 701.11 of the statutes is repealed.

SEcCTION 125. 701.115 of the statutes is repealed.
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SECTION 126. 701.12 of the statutes is repealed.
SECTION 127. Subchapter XII (title) of chapter 701 [precedes 701.1201] of the
statutes is created to read:
CHAPTER 701
SUBCHAPTER XII
MISCELLANEOUS PROVISIONS
SECTION 128 701.1203 of the statutes is created to read:

2
701.1203 @cle XII, Sectlon 1203 —)Electronic records and signatures.

M.,«N-M_...... -

e aresen et

The provisions of this chapter governing the legal effect, validity, or enforceability
of electronic records or signatures, and of contracts formed or performed with the use
of such records or signatures conform to the requirements of section 102 of the federal
Electronic Signatures in Global and National Commerce Act, 15 USC 7002, and
supersede, modify, and limit the federal Electronic Signatures in Global and

National Commerce Act, 15 USC 7001 to 7031.

~#NOTE: This draft does not include Sectlon 1103 of article 12. Section 990. 001
(11) of the statutes provides that the provisions of the statutes are severable. The ™
/ unconstitutionality of any provision of the statutes does not affect other provisions that ‘\
4 . can be given effect independently of the unconstitutional provision if severing the 1
unconstitutional portion does not foil the legislature’s manifest intent. Thus 1t 1s the~"
~-policy of the LRB not to insert a separate severability provision... e

SECTION 129. 701.1204 of the statutes is created to read:

S

701.1204 tlcle XII Section 1204 \\aUmformlty of application and

construction. This chapter shall be applied and construed to effectuate its general

purpose to make uniform the law with respect to the subject of this chapter among

o -
states enacting it. (o

S - oty

=+ NOTE: I altered the uniformity language slightly to conform with other uniform

laws in our statutes. See s. 881.01, the Uniform Prudent Investor Act, [This section shall 7

be applied and construed to effectuate its general purpose to make uniform the law with /

respect to the subject of this section among the states that have enacted this uniform /

S legislation.]; s. 706.10, the uniform law on notarial acts, [This section shall be applied and "
“~.__construed to effectuate its general purpose to make uniform the law with respect to.the

—
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e fgﬁi)ject of this section among states enacting it.]; and s. 766.96, marital property, [ This ,
{ chapter shall be applied and construed to effectuate its general purpose to make uniform 2
“~___the law with respect to the subject of this chapter among states enacting it.]

SECTION 130. 701.1206 (3) of the statutes is created to read‘: ‘

701.1206 (3) (a) Except as provided in par. (b), this chapter applies to a judicial
proceeding concerning a trust commenced before, on, or after the effective date of this
paragraph .... [LRB inserts date]. |

(b) If a court finds that application of a particular provision of this chapter to
a judicial proceeding commenced before the effective date of this paragraph .... [LRB
inserts date], will substantially interfere with the effective conduct of the judicial
proceedings or prejudice the rights of the parties, the particular provision of this
chapter does not apply to that judicial proceeding and the court Shall apply ch. 701,
2011 stats., as the court finds to be necessary to prevent interference with the
effective conduct of the judicial proceeding and to avoid prejudicing thé rights of the

parties.

o N OTE: ThlS provision seems to allow the courts to decide, on a case-by-case \
P bas1s what law applies to each judicial proceeding that was commenced before the
7 effective date of thls b111 Is this consistent with your intent? ——

e e S X [T 2

SEcTION 131. 701.13 of the statutes is repealed.
SECTION 132. 701.14 (title) and (1) of the statutes are repealed.
SECTION 133. 701.14 (2) of the statutes is renumbered 701.0205 and amended

to read:

701.0205 (Artlcle 11, Sectlon 205 - OTICE If notice of ajudicial proceedmg

involving a trust preceeding to 4 an 1nterested person interested-in-the trust, to the

person’s representative or guardian ad litem as-provided-ins-—701.15, or to other

persons, is required by law or deemed necessary by the court, the court shall order

such notice to be given as prescribed in s. 879.05 except that service by publication
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1 shall not be required unless ordered by the court. The court may order both personal
2 service and service by publication on designated persons. Proof of service shall be
v
3 made as provided in s. 879.07. Perseﬂs—mterested—mthe-trust Interested persons,
~—NO' 5 I
@ on behalf of themselves@thelr representatwes or guardlans ad litem as-provided v
“OA(’\ , 651 p\Wd voan, cok ‘ \*%{ *é’gjfw
‘ < @ m—s——'?@l—lé on behalf of themselves the representatlve\ and those—-whom-they . =~

represent the interested person the repres entatw%rep resents, may in writing waive

/ L waAdhion ad Liteve.
service of notice and consent to the hearing of any matter without notice. Waiver of

8 notice or an appearance by any interested person interested-in-the trust or the

9 interested person’s representative or guardian ad litem as provided-in-s- 70115 is

10 equlvalent to tlmely serv1ce of notlce

B . et o i T S

ok *NOTE I attempted to conform thls language to the language used throughou\
he UTC. Please confirm that this sectlon reflects your 1ntent _

11 | SECTION 134. 7 01 14 (3) of the statutes is renumbered 701.0206 and amended

12 to read: ‘\?)
(13> 701.0206 Mtlcle II Sectlon%2m()~§ \\Attorney for person in military
14 service. At the time of filing a petition for a trust judicial proceeding; 1nvolv1ng a
trust, the petitioner shall file an affidavit shall be-filed setting forth the name of any
interested
K person interested-in-the-preceeding who is actlvely engaged in the military service
of the United States. Whenever it appears by the affidavit or otherwise that any
av
18 person in the active military service of the United States is{interestedfin-anytrust
/O J SOy 2, Persin. AR N Ed
19 cﬂﬁﬂi ‘proceeding mvolvm,&r a trustfand is not represented by an attorney, or by an
/ nieeste of
‘2 attorney—in—fact who is duly authorized to act on the/person’s behalf in the matter,

the court shall appoint an attorney to represent th persenuaiid protect the person’s

22 interest. \}

e NOTE! Your 1nstruct10ns suggested that this language be 1ncluded in Artlcle 3"
as sect1on 306. Because the substance of the provision pertains to judicial proceedings
gr_ldmspemﬁcally to what a person bringing an action involving a trust must file as part of -
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(fl] .

~the proceedmg, I renumbered s. 701.14 (3) to Article 2. If this is not consistent with your
/" intent, please let me know. I also assumed that there could be persons interested in the
‘ proceedlng who are not “interested persons” as that term is used throughout the chapter.
\If this agsumption is incorrect, I recommend replacmg the phrase any person interested

in the proceedlng Wlth an “interested person.” . .o , s
\\__ —— e =

1 SECTION 135 701.14 (4) of the statutes is repealed.

2 SECTION 136. 701.15 of the statutes is repealed 8

\ {‘1!(]»,»4& ( {f} ( if/ ¥ r,.{’%é“f> \: :
PRV ' i y
f[)f: o SECTION 137. 701. 16 of the statuteﬁ@r aed

SECTION 138. 701.17 of the statutes is repealed.

&
L

SECTION 139. 701.18 of the statutes is repealed. -

SECTION 140. ’701 19 of the statutes is repealed. .10l 67“4{/ / (Lk/

\ / b
SECTION 141 7 01 22 of the statutes is renumbered ngand amended to

@'&}zﬁ?’ Z”i"q Z\"’\\;O

@ ‘I/O\ﬂ. 701 1202 D}stﬂbutmns Article ’II Sectlon 1202 — Dlstrlbutlons 1n 3

11 more trusts or shares, any distribution or allocation of assets as an equivalent of a
12 dollar amount fixed by formula or otherwise shall be made at current fair market
13 values unless the geverning trust instrument expressly provided that another value
14 may be used. If the-governing trust instrument requires or permlts a different value
{,Mx F;f(\u 2 (\{ J G——“S(’C}N
.15 to be used, all assets available for distribution, including cash, shall, unless
| [
propey vt

L16> otherwise expressly provided, be so distributed that the assetﬁfﬂ 1nc1ud1ng cash,

17 distributed as such an equivalent will be fairly representative of the net appreciation
18 or depreciation in the value of the available property on the date or dates of
19 distribution. A provision in the governing trust instrument that the trustee may fix
20 values for purposes of distribution or allocation does not of itself constitute
21 authorization to fix a value other than current fair market value _/@

S NOTE I changed “governing instrument” to “trust instrument” to be con31stent
Wlth the remainder of the bill. If this is not consistent with your intent, please let me
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T

e

~ ’Enow I also removed “marital bequest” from the title. There doesn’t seem to be anything \

i specific about marital bequests in this section. However, under s. 990.001 (6), titles are \
\«\ not part of the statute so if you would like to keep “marital bequest” in the titleitisnta <"

“-problem.

P e ot o V48 i 87 T S T

1 SECTION 142. 701.23 of the statutes is repealed. @)
Ny A g . | |
00PN es\EiCTION 143. 701.24 (title) of the statutes is renumbered 701.1206 (tltle‘)/@

(gmended to re ?

“‘701 1206 (tltle) Appheablhty Artlcle XII Sectlon 1206 — A

SECTION 144. 701.24 (1) of the statutes is renumbered 701 1206 (1) and

6 amended to read:

7 701.1206 (1) Except as otherwise provided in sub. (3) (2) and s-701.19(9) (a),

8 §8-701.01 $0- 70119, 701.21_701.22_and-701.23 are ss. 701.0602 and 701.0813, this

9 chapter is applicable to a trust existing on July-1,-1971 the effective date of this
10 subsection .... [LRB inserts datel, as well as a trust created after such date, and shall
11 govern trustees acting under such trusts. If application of any provision of ss—701.01
12 670119, 701.21.-701.22 and 701.23 this chapter to a trust in existence on August
13 1,1971 the effective date of this subsection .... [LRB inserts date], is unconstitutional

it shall not affect apphcatlon of the prov1smn to a trust created after that date.

-

I did not include section 1206 (a)@ or (5) in this draft. First, to draft subsection
u‘ (4), I will need a list of the sectionst

%
at you congider to include “rules of construction” or \

% “presumptions.” Without citations to specific sections, it will be up to the reader and
) eventually a court to dety S
I

ine what is a presumptioi~ar rule of construction. I did not
§ include section 120 because it seems to overlap with the other sections and create
f; ~ conflicts. Sectigr1206 (5) says that an act done before the effective date of the act is not
i affected by thé chapter. “An act” is such a general term that is seem.

!

ta overlap with the

ee. Please let me know the intent of section 1206 (5) and how it should be recot
the other applicability paragraphs.

\\\\\
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7

o — e ,v/,\:/(.:f"

. Flnally, I did not include section 1206 (b) Are there a spec1ﬁc statutes that are e
( belng repealed or superseded that this paragraph is meant to address" What is thls }
~..paragraph intended to preserve? . ... .

1 | SECTION 145. 701.24 (2) of the statutes is renumbered 701.1206 (2) and
2 amended to read:
3 701.1206 (2) Seet&ea—l@l—?.—@ Subchapter XI of this chapter applies to every a
4 trust or decedent’s estate existing on May 17,2005 the effective date of this
5 subsection .... [LRB ingerts date], and to-every a trust or decedent’s estate created or
6 coming into existence after that date, except as otherwise expressly provided in s-
7 70120 subch. XI or by the decedent’s will or the terms of the trust. With respect to
8 a trust or decedent’s estate existing on May17,-2005,.-701.20-(5)t0-(30) the effective
9 date of this subsection .... [LRB inserts date], ss. 701.1110 to 701.1135 shall apply at
10 the beginning of the trust’s or estate’s first accounting period, as defined in s. 701.20

11 701.1125 (2) (a), that begins on or after May-17-2005 the effective date of this

12 subsection .. [LRB 1nserts date]. . ( )

MMNOTE In hght of s. 701 20 bemg restructured asa subchapter please conﬁrm

} that the cross—references in the last sentence reflect your intent.
\ #4% NOTE: Sectlons 701.1110 to 701. 1135 are created in a separate draft that will //
“~__be 1ncorporated at a later time. » s P

e A T TN T e i T
et e T T TV

SECTION 146. 701.24 (3) of the statutes is repealed.

. SECTION 147. ’701 25 of the statutes is renumbered 701. 120MW

(JD“\POT\QQJV
@ 701.1205 iodbili &MXH Section 1205 — App. 1}ab1ﬂ’t§r of
17 rs at death provisions. C}%\/&‘S@ms to transfers at de

18 )

19 - SECTION 148. 701.26 of the statutes is repealed.

20 SEcTION 149. 702.01 (intro.) of the statutes is renumbered 702.02 (intro.).
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P SECTION 150
1 SECTION 150. 702.01 (1) of the statutes is renumbered 702.02 (2) and amended
2 to read:
3 702.02 (2) “Creating instrument” means the will, trust agreement, or other
4 document which creates or reserves the power of appointment.
5 SECTION 151. 702.01 (2) of the statutes is renumbered 702.02 (4) and amended
6 to read:
7 702.02 (4) “Donor” means the person who creates or reserves the power;
8
9
10 SECTION 152. 702.01 (3) of the statutes is renumbered 702.02 (5) and amended
11 to read:
12 702.02 (5) “General power of appointment” means a power exercisable in favor
13 of the donee, the donee’s estate, the donee’s creditors, or the creditors of the donee’s
14 estafe, whether or not it is exercisable in favor of others. A power to appoint to any
15 person or a power of appointment which is. not expressly restricted as to appointees
16 may be exercised in favor of the donee or the donee’s creditors if exercisable during
17 lifetime, and in favor of the donee’s estate or the creditors of the donee’s estate if
18 exercisable by will.
19 SECTION 153. 702.01 (4) of the statutes is renumbered 702.02 (6) and amended
20 to read:
(2/13 702.02 (6) “Power of appointment” means a power of appointment-over Or =
@ @% aDDoint\/legal or equitable interests in real or personal pfoperty. A power
23 of appointment is -a-power created or reserved by a person ha%zing property subject
24 to his or her disposition which enables the donee of the power of appointment to

25 designate, within such limits as may be prescribed, the transferees of the property
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1 or the shares or the interests in which it shall be received;it. A waer of appointment

2 ) does not include a power of sale, a power of attorney, a power of revocation, or a power
i Lga dctting paity, as Aefraed 11735 0], 0103 1), a rf’zfuﬁff

7~ v
Q@ exer01sable by a trusteﬂ’r other ﬁdumary in EIS or her fiduciary capacity.

" TNome: Is the addition of “or authority” in the first somtoncs of this defmon 701,
<necessary? How does power differ, legally, from authority? )
4 SECTION 154. 702.01 (5) of the statutes is renumbered 702.02 (7) and amended jg
5 to read:
6 702.02 (7) “Special power of appointment” means a power ‘of appointment
7 exercisable only in favor of one or more persons not including the donee, the donee’s
8 estate, the donee’s creditors, or the creditors of the donee’s estate and;—when
9
10
11
12 SECTION 155. 702.01 (6) of the statutes is repealed.
13 SECTION 156. 702.02 (1) of the étatutes is created to read:
14 702.02 (1) “Appointee” means the person to whom an interest is appointed.
15 SECTION 157. 702.02 (3) of the statutes is created to read:
16 702.02 (8) “Donee” means the person in whom the power of appointment is
17 created or reserved.
18 SECTION 158. 702.03 of the statutes is amended to read:
19 702.03 Manifestation of intent to exercise powers a Dowef of
20 appointment. (1) Unless the person who executed it had a contrary intention, if

@ ereating fé‘vfxi’;& -
a geverniee Instrument—as=def : 854012y~ or—an-intervives-governing

creates a power of appointment that

23 expressly requires that the power be exercised by any type of reference to the power
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or its source, the donor’s intention in requiring the reference is presumed to be to

prevent an inadvertent exercise of the power of appointment. Extrinsic evidence, as

defined in s. 854.01 (1), may be used to construe the intent.

SAT(Lfrpr 3 a creatine
(2) In the case of other powers/lof appointmen instrument manifests an

tve atin
intent to exercise the power of appointment if the {instrument purports to transfer

an interest in the appointive property which the donee would have no power to

transfer except by virtue of the power of appointment, even though the power of
i (52 »,9,}1« e, e @\3‘7‘""

RIS

appointment is not recited or referred to in the f“ﬂé’fi"umen’/c, or if thelinstrument
either expressly or by necessary implication from its wording interpreted in light of
the circumstances sui"rounding its drafting and execution manifests an intent to

exercise the power of appointment. If there is a general power of appointment

exercisable by will with no gift in default in the creating instrument, a residuary
clause or other general language in the donee’s will purporting to dispose of all of the

donee’s estate or property operates to exercise the power of appointment in favor of

the donee’s estate, but in all other cases such a clause or language does not in itself
manifest an intent to exercise a power exercisable by will.
SECTION 159. 702.05 of the statutes is amended to read:

702.05 Exercise of powers a power of appointment. (1) CAPACITY TO

EXERCISE A POWER OF APPOINTMENT. A power of appointment can be exercised only by

a person who would have the capacity to transfer the property covered by the power

of appointment.

(2) KIND OF INSTRUMENT AND FORMALITIES OF EXECUTION. A donee can exercise

a power of appointment only by an instrument which meets the intent of the donor

as to kind of instrument and formalities of execution. If the power of appointment

is exercisable by will, this means a will executed with the formalities necessary for
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a valid will. A written instrument signed by the donee is sufficient if the donor fails
to require any additional formalities or fails to indicate a will, but if the power of
appointment is to appoint interests in land, it can be exercised only by an instrument
executed with sufficient formalities for that purpose.

(83) CONSENT OF 3RD PERSONS. When the consent of the donor or of any other

person is required by the donor for the exercise of a power of appointment, such

v LA %r‘
consent must be expressed in theﬁgns rument exercising the power of appointment

or in a separate written instrument, signed in either case by the persons whose
consent is required. If any person whose consent is required dies or becomes legally

incapable of consenting, the power of appointment may be exercised by the donee

without the consent of that person unless the donor has manifested a contrary intent

poti
in the/(l S I‘ument wea%mgthew@w@gn

(4) POWER OF APPOINTMENT VESTED IN 2 OR MORE DONEES. Unless the donor

manifests a contrary intent, when a power of appointment is vested in 2 or more

persons, all must unite in its éxercise, but if one or more of the donees dies, becomes
incapable of exercising the power of appointment, or renounces, releases, or

disclaims the power of appointment, the power of appointment may be exercised by

the others.

SEcTION 160. 702.05 (5) of the statutes is created to read:

702.05 (5) PRESUMPTION OF NONEXERCISE OF A POWER OF APPOINTMENT. A personal
representative, trustee, or other ﬁauciary who holds property subject to a power of
appointment may administer that property as if the power of appointment was not
exercised if the personal representative, trustee, or other fiduciary has no notice of
the existence of any of the following within 6 months after the death of the donee of

the power of appointment:
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2013 — 2014 Legislature

(a) A document purporting to be a will of the donee of the power of appointment
if the power of appointment is exercisable by a will.
(b) Some other documentation of the donee purporting to exercise the power of

appointment if the power of appointment is exercisable other than by a will.

P

e e =

s NoTE: The drafimeinstructions proposed that this subsection be written as one

seﬁtence I divided the subsection into an introduction and two paragraphs. Please |
\revmw the subsection carefully to ensure that I did not alter the meanmg A

SECTION 161. 702.07 of the statutes is amended to read:

702.07 Powers Power of appointment to be construed as exclusive. The

- donee of any power of ap_p_ointmenf may appoint the whole or any part of the

appointive assets to any one or more of the permissible appointees and exclude
others, except to the extent that the donor specifies either a minimum share or
amount to be appointed to each permissible appointee or to designated appointees,
or a maximum share or amount appointable to any one or more appointees.

SECTION 162. 702.08 of the statutes is amended to read:

702.08 Dlsclalmer of powers a power of appointment. The donee of any

power of appointment may disclaim all or part of the power of appointment as

provided under s. 700.27 or 854.13.

SEcCTION 163. 702.09 (title), (1) and (3) (a), (b) and (c) of the statutes are

_ amended to read:

702.09 (title) Release of powers a power of appointment. (1) Exceptas
Unless the creating instrument expressly provides that the power of appointment
cannot be released or expressly restricts the time, manner, or scope of release, the

donee of any power of appointment may do any of the following:

(a) At any time completely release the donee’s power; of appointment.
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(b) At any time or times release the donee’s power of appointment in any one

or more of the following respects:
1. As to the whole or any part of the property which is subject thereto;.
2. As to any one or more persons or objects, or classes of persons or objects, in

whose favor such power of appointment is exercisable;.

3. So as to limit in any other respect the extent to or manner in which it the

power of appointment may be exercised.

(3) (a) Delivery to any person specified in the creating instrument;.
(b) Delivery to a trustee or to one of several trustees of the property to which

the power of appointment relates, or filing with the court having jurisdiction over the

trust;.
(¢c) Delivery to any person, other than the donee, who could be adversely

affected by an exercise of the pOWGT%O? of appointment.

SECTION 164. 702.11 of the statutes is amended to read:
702.11 Irrevocability of creation, exercise and release of pewers a

power of appointment. The creation, exercise or release of a power of appointment

is irrevocable unless the power to revoke is reserved in the creation, exercise or

release of the power of appointment.

SEcCTION 165. 702.13 (title), (1) (intro.), (a), (b) and (c) and (2) of the statutes
are amended to read:
1 702.13 (title) Recording instruments relating to pewers a power of

appointment. (1) (intro.) Any of the following instruments relating to pewers a

power of appointment is entitled to be recorded as a conveyance upon compliance

with s. 706.05 (1):

(a) An instrument, other than a will, exercising a power; of appointment.
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(b) An instrument expressing consent to exercise;.
(¢) A disclaimer;.

(2) If a power of appointment is exercised by a will, a certified copy of the will

and of the certificate of probate thereof may be recorded.
SECTION 166. 702.15 (intro.), (1) and (2) of the statutes are amended to read:

702.15 Disposition when a special power of appointment is

unexercised. (intro.) If the donee of a special power of appointment fails to exercise

effectively the special power of appointment, the interests which might have been

appointed under the special power of appointment pass in one of the following ways:

(1) If the creating instrument contains an express gift in default, then in
accordance Wiﬂ’l the terms of such gift;.

(2) Ifthe creating instrument contains no express gift in default and does not
clearly indicate that the permissible appointees are to take only if the donee exercises
the special power of appointment, then to the permissible appointees equally, but if
the power is to appoint among a class such as “relatives,” “issue,” or “heirs,” then to
those persons who would have taken had there been an express gift to the described
class;or.

SECTION 167. 702.15 (8) of the statutes is renumbered 702.15 (3) (a) and
amended to read: |

702.15 (3) (a) If Except as provided in par. (b), if the creating instrument

contains no express gift in default and clearly indicates that the permissible

appointees are to take only if the donee exercises the special power of appointment,

then by reversion to the donor or the donor’s estate. Butif
(b) If the creating instrument expressly states that there is no reversion in the

donor, then any language in the creating instrument indicating or stating that the
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1 permissible appointees are to take only if the donee exercises the special power of

2 appointment is to be disregarded and the interests shall pass in éccordance with sub.

3 (2).

4 SECTION 168. 702.17 (1), (2), (3) and (5) of the statutes ngfe amended to read:

5 702.17 (1) GENERAL POLICY. If the donee has either a general power or-an

6

7 .

8 the-donee’s-estate,or-asubstantially similar exelusion of appointment, any interest

9 which the donee has power to appoint or has appointed is to be treated as property
10 of the donee for purposes of satisfying claims of the donee’s creditors, as provided in
11 this section.:
12 (2) DURING LIFETIME OF THE DONEE. If the donee has an unexercised general
13 power of the kinds specifiedinsub. (1) appointment, and can presently exercise such
14 a- the general power of appointment, any creditor of the donee may by appropriate
15 proceedings reach any interest which the donee could appoint, to thé extent that the
16 donee’s individual assets are insufficient to satisfy the creditor’s claim. Such an
17 interest is to be treated as property of thev donee within ch. 816. If the donee has
18 exercised such a general power of appointment, the creditor can reach the appointed
19 interests to the same extent that under the law relating to fraudulent conveyances

the creditor could reach property which the donee has owned and transferred. V/

. RN s

Lyéfre @Sgdjﬁ A G ondve] pgwd e c?"{ & {f?é\»’?! *”flfiﬁ
(8) AT DEATH OF THE DONEE. If the doneethasiat the time of his-et-her death-a= .
- _ g ‘;

i @ j [ERLE R

..... e

gl o spooiied-in-oub- ) QUEEILGD e
-deonee-exereises—the g@p@m of a

, sointmenthany creditor of the donee may
@ reach any interest which the donee cewtdrase-appomted-or has appointed, to the
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extent that the claim of the creditor has been filed and allowed in the donee’s estate
but not paid because the assets of the estate are insufficient.
(5) THIRD PARTIES IN GOOD FAITH PROTECTED. Any person acting without actual

notice of claims of creditors under this section incurs no liability to such creditors in

transferring property which is subject to a general power of appointment or which

has been appointed; and a purchaser without actual notice and for a valuable
consideration of any interest in property, legal or equitable, takes such interest free
of any rights which a creditor of the donee might have under this section.

SECTION 169. 702.21 of the statutes is amended to read:

702.21 Applicability of chapter. The provisions of this chapter are

applicable to any power of appointment existing on May 16, 1965, as well as a power

of appointment created after such date.

SrcTION 170. 766.575 (1) (e) of the statutes is amended to read:

- 766.575 (1) (e) “Trustee” has the meaning given under s. 701-01-(8) 701.0103

*“*NOTE Dldyoumtend ‘the new deﬁmtmnfor ]él;{létee under s. 701.0103 (25)\’0‘0\
f,s'i?eplace the old definition in this section, or should I insert the old definition, “Trustee’ \‘\ ‘
\._means a person holding in trust title to or holding in trust a power over property,” here?

[

SrcTioN 171. 840.01 (1) of the statutes 1s amended to read:

840.01 (1) Except as provided in sub. (2), “interest in real property” includes

estates in, powers of appointment under ch. 702 over, present and future rights to,
title to, and interests in real property, including, without limitation by enumeration,
security interests and liens on land, easements, profits, rights of appointees under

powers of appointment, rights under covenants running with the land, powers of

termination, and homestead rights. The interest may be an interest that was
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formerly designated legal or equitable. The interest may be surface, subsurface,
suprasurface, riparian, or littoral.

SECTION 172. 853.17 (2) of the statutes is amended to read:

853.17 (2) This section does not prevent the court from requiring the contract

beneficiary to elect under s. 853.15 in order to take property under the will;nor dees

ok MNOTE I removed the cross-—reference to s. 701 09 in thls subsectlon should 1t
“ ' be replaced with s. 853.34, as. created in this bill? - Or some other provision? - AR

" S

SECTION 173. 853.32 (3) of the statutes is amended to read:

853.32 (8) TRANSFERS TO LIVING TRUSTS. The validity and implementation of a
will provision that purports to transfer or appoint property to a living trust are
governed by s. 701.08 701.0606.

SECTION 174. 853.34 (3) of the statutes is created to read:

853.34 (3) ASSETS TRANSFERRED TO TRUSTS CREATED BY WILL. If a trustee of a trust
created by a testator’s will is designated as the beneficiary of a transfer under
another governing instrument, as defined in s. 854.01 (2), at the death of the testator

Wk Cy any Mndar Wt otha ()um m(—pww\/\d“

or at the death of a 3rd party,&transfer of* @ sseteﬁo the trustee O@(mot cause

the transferred assets to be included in the property administered as part of the
Y, ol C.

‘testator’s estate. The transferred assets @7‘/ not be subject to taxes, debts, or

charges enforceable against the testator’s estate to any greater extent than if the

proceeds were payable to a beneficiary other than the testator’s estate. .
*NOTE: 2 The first sentence of thls subsectlon refers to 4ranster of those assets,” \
Aotit ‘there are no assets explicitly identified before this phrase. What are “those assets”
&ieferred to in this sentence? Would it be appropriate for that portion of the first sentence
o.read “transfer of any asset under that other govermng 1nstrument T

/v

SEcTION 175. 853.61 (2) (a) of the statutes is amended to read:

SubsLCNON

,gﬁ/aewﬁ)@yﬂ,\% m)ﬂ 7/4 /5 (s g‘f:ﬁm A ?{’l‘ imwk bt Tiwhe
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853.61 (2) (a) In addition to any powers conferred upon trustees by law, the 5(,0‘“6'

S‘(’(\L

70! Dﬁaesf““”vmoﬁw 70l oﬂ@‘“

S — e

s N OTR: Sectlon 7 01 16 is repealed should I also repeal thls s. 853.61 (2) (a), or X
guld I substltute some other section of the revised trust code in place of's. 701. 167

SECTION 176. 854.13 (1) (c), (2) (a) 2. and (d), (4) (e), (56) (b), (7) (a) and (10) (a)
of the statutes are amended to read:
854.13 (1) (¢) “Power 6f appointment” has the meaning given in s. 702.01 (4)

702.02 (6).

(2) (a) 2. A person who is an heir, recipient of property, or beneficiary under a

governing instrument, donee of a power of appointment created by a governing

instrument, appointee under a power of appointment exercised by a governing

instrument, taker in default under a power of appointment created by a governing
instrument, or person succeeding to disclaimed property may disclaim any property,
including éontingent or future interests or the right to receive discretionary
distributions, by delivering a written instrument of disclaimer under this section.
(d) Partial disclaimer. Property may be disclaimed in whole or in part, except':
that a partial disclaimer of property passing by a governing instrument or by the

exercise of a poWer of appointment may not be made if partial disclaimer is expressly

prohibited by the governing instrument or by the instrument exercising the power

of appointment.

(4) (e) Interests arising by disclaimer. Notwithstanding pars. (a) and (b), a
person whose interest in property arises by disclaimer or by default of exercise of a

power of appointment created by a governing instrument may disclaim at any time

not later than 9 months after the day on which the prior instrument of disclaimer is

delivered, or the date of death of the donee of the power of appointment.
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(5) (b) Delivery to trustee. If the trustee of any trust to which the interest or

power of appointment relates does not receive the instrument of disclaimer under

par. (a), a copy shall also be delivered to the trustee.

(7) (a) In general. Subject to pars. (bm) and (c) and subs. (8), (9), and (10), unless
the governing instrument provides otherwise, either expressly or as construed from
extrinsic eﬁidence, the disclaimed property devolves as if the disclaimant had died
before the decedent. If the disclaimed interest is a remainder contingent on
surviving to the time of distribution, the disclaimed interest passes as if the

disclaimant had died immediately before the time for distribution. If the disclaimant

is an appointee under a power of appointment exercised by a governing instrument,
the disclaimed property devolves as if the disclaimant had died before the effective

date of the exercise of the power of appointment. If the disclaimant is a taker in

default under a power of appointment created by a governing instrument, the
disclaimed property devolves as if the disclaimant had predeceased the donee of the
power of appointment.

(10) (a) Subsequent interest not held by disclaimant. Unless the governing
instrument provides otherwise, either expressly or as construed from extrinsic
evidence, upon the disclaimer of a preceding interest, a subsequent interest not held
by the disclaimant and limited to take effect in possessioh or enjoyment after the
termination of the interest that is disclaimed accelerates to take effect as if the
disclaimant had died immediately before the time when the disclaimed interest
would have taken effect in possession or enjoyment or, if the disclaimant is an
appointee under a power of appointment and that power of appointment has been

exercised by-a-power-of-appeintment, as if the disclaimant had died before the

effective date of the exercise of the power of appointment.




LRB-0010/P1

SECTION 176
S
s # NOTE#)# Please reV1eW the changes at fhe end of thlS sentence for . accuracy )
1 SECTION 177. 854.23 (5) (b) of the statutes is amended to read
2 854.23 (5) (b) Notwithstanding sub. (2), in addition to the protections afforded

qol.taid Vv
nd 710.05 and chs. 112

*’/73) a financial institution under ss\./—'ZOLlQ—Gll)

4 and 705 a financial institution is not liable for hav1ng transferred an account to a
5 beneficiary designated in a governing instrument who, under this chapter, is not
6 entitled to the account, or for having taken any other action in reliance on the
7 beneficiary’s apparent entitlement under the terms of a governing instrument,
8 regardless of whether the financial institution received written notice of a claimed
9 lack of entitlement under this chapter. Dj

e NOTE: This bill repeals s. 701.19 (11); should some o’c’ffm ~
here or should I amend the first sentence to read: “in addition to the protections afforded > fﬁo

aﬁnanclal institution under ss-701-19-0)and s. 710.056 and chs. 112 and 705...”? \1,
Y [
10 SECTION 178. 859.18 (5) (a) of the statutes is amended to read: v ;0 ig_i;(__g_
@ 859.18 (5) (a) The availability of a trust descrlbed under s. 1@%@#3{ I m1ss1ng’ )
719 . g—ref. |'1s subject to s. issing X-rof.L

(“+weNore: This bill repeals 5. 70107 (3); should anything roplace 7
SECTION 179. 859.18 (5) (b) of the statutes is amended to read:
859.18 (5) (b) The availability of a spendthrift trust described under s-701.06

subch. V of ch. 701 is subject to s~7031:06 subch. V of ch. 701.

SeEcTION 180. 861.11 (5) (b) of the statutes is amended to read:

861.11 (5) (b) Notwithstanding sub. (2), in add1t10n t(‘)/ the protectlons afforded

S SCOE—2-
18 a financial institution under ss. i

9 and 705 a financial institution is not liable for having transferred an account
20 included in the augmented deferred marital property estate under s. 861.03 to a
21 beneficiary designated in a governing instrument, or for having taken any other

22 action in reliance on the beneficiary’s apparent entitlement under the terms of a
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governing instrument, regardless of whether the financial institution received

written notice of an intent to file, or the filing of, a petition for the deferred marital

property elective share amount. o,

- s NOTE: T bill repeals s.701.19 (11); shouid‘é;}ﬁzgiﬂé?‘éfoﬂééfiﬁféiékﬁWr
here, or should I amend the first sentence to read: “in addition to the protections afforded

\a financial institution under s&-70119-(11)-and 5. 710,05 and chs. 112 and 705..7? . "

SECTION 181. 865.08 (6) of the statutes is amended to read:
865.08 (6) If the will of the decedent provides for a testamentary trust, letters
of trust shall be issued by the probate registrar to the trustee upon admission of the

will to informal probate at the same time that letters are granted to the personal

representative. The probate registrar shall determine if bond shall be required and,
if so, the amount thereof, and for such purpose the probate registrar shall have the 5 5707

authority granted to the court by, and shall proceed pursuant to s. 701.16-(2) /(

q‘missiné X—ref.yé Thereafter, the trustee shall continue to be interested in the

estate, and beneficiaries of the testamentary trust shall cease to be interested in the

estate except under s. 851.21 (3). The trust shall be administered under supervision

of the court under ch. 701. &)

iy

s bl repeals s. 701,16 (2; what eross-reference should replace 1 )

N OTE: T

SECTION 182. 867.03 (2g) of the statutes is 'amende;a toread

867.03 (2g) OBLIGATION OF AFFIANT. By accepting the decedent’s property under
this section the heir, trustee, or guardian assumes a duty to apply the property
transferred for the payment of obligations according to priorities established under
s. 859.25 and to distribute any balance to those persons designated in the
appropriate governing instrument, as defined in s. 854.01, of the decedent or if there
is no governing instrument, according to the rules of intestate succession under ch.

852. An heir or guardian may publish a notice to creditors in the same manner and

i
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1 with the same effect as a trustee under s. 701-065 701.0605. This subsection does
2 not prohibit any appropriate person from requesting administration of the
3 decedent’s estate under s. 856.07 or ch. 865.
4 ‘ SECTION 183. 879.03 (2) (c) of the statutes is amended to read:
5 879.03 (2) (c¢) The attorney genei‘al where a charitable trust, as defined in s.
6 701.01(2) 701.0103 (4), is 1nvolved and in all cases mentlongd in s. 852.01 (3).
ﬁ)( QO(T\PQ(\@"\'\' \X ¢ Fesiiade Adiprs e el i i;ﬁ mé‘% ?(' > asvh
‘—7 SECTION 184. 879.47 of the statutes is,%mende read;-
© ) St SToT fthe santas e ®
OQ 879. 47 R@pers, pre_paratlon and flllng X THe attorney for any person

desiring to file any paper in court is responsfble for the preparatlon of the paper.

STrie. v _ 2.
(10 Except as provided in s~701.16(4)(d} (missing X—ref f\MI} all papers shall be legibly

b (2V

11 written on substantial paper and shall state the title of the proceeding in which they
12 ‘are filed and the character of the paper. Either wuniform forms or
13 computer—generated forms, if the forms exactly recreate the original forms in

. 14 wording, format and substance, shall be used. If papers are not so written or if
‘ 15 uniform forms or computer—generated forms that exactly recreate the original forms
16 ‘in wording, format and Substance are not used, the court may refuse to receive and

J

— 17 file them. The court shall show on all papers the date of their filing.

SECTIOI& 185 Ef;fective date.
(1) This act takes effect on January 1, 2014.

your goal of glvmg practitioners 6 months to absorb the new law if the bill does not pass
before July 1, 2013. To avoid the issue of when the bill may pass, you could structure the
effective date as the first day of the 7th month after publication. This structure would
ensure 6 months between publication and the effective date.

20 (END)
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Code?), a modified version of the Uniform Trust CodeYas amended in 2005
TCE) The*Code is primarily a set of basic default rules that apply to trusts in this
state. With certain exceptions, the terms of a trust may override or modify the terms
of the Code. There are however some mandatory provisions in the Code that may not
be overridden or modified by the terms of a trust, including the requirements for
creating a trust, the duty of a trustee to act in good faith, the effect of a spendthrift
provision, the power of the court to take certain actions, and the trustee’s duty to keep
certain individuals informed about matters relating to the trustY The Code also
includes default rules that are not included in the UTC, including rules related to
decanting trusts, trust protectors, and directing parties. v
The UTC%onsists of the following 11 articles: Article 1, General Provisions and
Definitions; Article 2, Judicial Proceedings; Article 3, Representatlon Article 4,
Creation, Validity, Modlﬁcatlon and Termination of a Trust; VArticle 5, Creditor’s
Claims; Spendthrift and Discretionary Trusts; Article 6, Revocable ’I‘rusts Article 7,
Office of Trustee; Article 8, Duties and Powers ofa ’I‘rustee Article 9, Z‘he Umform ¥
Prudent Investor Act; Artlcle 10, Liability of Trustees and R1ghts of Persons Dealing
¥ with Trustee; an rtlcle 11, M1scellaneous Prov1510ns YUnder this bill, articles of
the UTC are created as subchapters of the CodeY Two differences in the structure of
the UTC and the Code are: 1) the Uniform Prudent Investor Act remains outside of
% the Code) and 2) the Uniform Principal and Income Act is recreated as Subchapter
1 of the”Code. The following is an overview of each subchapter of the Code:V
Suesus play v \NANASN
Subchapter 1: ral provisions and 1n1tm ﬁrj addition to providing ¥
definitions for the Code subchapter 1 lists the provisions of the Code’that may not
be overridden by the terms of a trust, incorporates the common law of trusts into the
Code, provides procedures for determining and transferring the principal place of
administration for a trust, and provides methods for giving and waiving notice. This
subchapter also provides that interested persons may enter into a nonjudicial
settlement agreement to resolve disputes related to a trust to the extent that the
terms and conditions of the nonJudmlal settlement agreement could be resolved by
a court

¥ YdThis bjll replaces current law related to trusts with the Wlsconsm Trust Code
&(?}3
U

¥

court in administering a trust. A court may intervene in the administration of a trust
to the extent that its jurisdiction is invoked by an interested person or as otherwise
provided by law. However, a trust is not subject to continuing judicial supervision
unless ordered by the court in response to a petition requesting the supervision. This
subchapter also addresses procedural issues such as personal jurisdiction, subject
jurisdiction, and venue for judicial proceedings related to trusts.

MB ) M/’“ 5
éwm j "Subchapter 3: Representatio ﬁl‘l‘b apter 3 allows a person to be represented ¥
‘“— and bound by another person for purposes of determining whether notice has been




Joode ~ Y
5 @( Subchapter 4: Creation, Validity, Modification and Termination of a Trusle}“.
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received and whether consent has been given in a transaction or proceeding relating
to a trust. Under the Code, notice, information, accountings, or reports given to a
person who has the power to bind another person have the same effect as if the notice,
information, accountings, or reports were given to the person entitled to receive the
particular information.” A trustee is not required to provide such information to a
beneficiary if the trustee provides the information to the beneficiary’s
representative. “This subchapter also specifically allows a minor, incapacitated
person, unborn individual, or a person whose identity is not known, to be represented
by and legally bound by a person who has a substantially identical interest with
respect to the particular question or dispute to the extent there is no conflict of

interest in that representationy @ N

ubchapter 4 establishes the requirements for creating, modifying, and terminating
a trust. Generally, a trust is created when a person transfers property to a trustee
with the intent to create a trust relationship. Under the Code, a trust must have a
definite beneficiary or the trust must be a charitable trust, a trust for animals, or a
trust for a noncharitable purpose.YThis subchapter expands upon the common law
by specifically validating trusts for animals and trusts for certain noncharitable
purposes. This subchapter also recognizes oral trusts if the terms of the trust are
established by clear and convincing evidence?
This subchapter provides default rules for when a trust may be modified or
terminated. For example, under the Code, a trust may be modified or terminated if
the settlor and beneficiaries consent to the termination or modification or if the

\/&M consent and the court concludes that the trust or a particular provision
o1 the trus

ot necessary to achieve a material purpose of the trust. For purposes

of terminating a trust, the Code increases the v ‘/alue of what qualifies as an
uneconomic trust to a trust with a value of $100,000%r less as adjusted for inflation.

The Code allows a court to apply the doctrine of cy pres to a charitable trust if

the charitable purpose identified in the trust becomes unlawful, impracticable,
impossible, or wasteful. Under the doctrine of cy pres, a court may substitute an
alternative charitable purpose.‘/ The Code preserves the requirement under current
law that when applying the doctrine of ¢y pres a court must consider the community
needs and chamtable interest of the settlor in determining an alternative plan for the

trust property.”’ S wht

Finally, this subchapter includes a concept not addressed in the UT the
authority of a tru&ge of an irrevgcable trust to appoint trust assets to the trustee of
another trust (a ®second trust®) under certain circumstances. This authority is
commonly referred to as decanting? Under the Code, subject to certain requirements,
a trustee who has the power to invade trust yrmcipal for the benefit of a beneficiary
may appoint trust property to a second trust‘provided that the appointment does not
reduce any fixed income, annuity, or unitrust interest of the beneficiary”If a trustee’s
power to invade trust principal under the first trust is limited by a standard, the
second trust may not grant the trustee a power to invade trust principal that is

X&' broadere standard included in the first trust and the beneficiaries of the first

_M(\

¥

hOn s
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trust must be the same as the beneficiaries of the second trust.” A trustee may appoint
assets to a second trust without court Vo ioval by providing notice to certain
%

interested persons. E@‘}

QX Mpter 5: Creditor’s Claim; Spendthrift and Discretionary Trusjt?g ¥
\)Subchapter 5 addresses the validity of a spendthrift provisior’and the rights of a
creditor of a settlor or beneficiary to reach trust assets¥ The Code defines a
spendthrift provision as a provision that restrains either the voluntary or
involuntary alienation of a beneficiary’s interest in a trust. In general, the Code
preserves current law related to spendthrift provisions and creditors’ rights.

Under the Code, a creditor may reach the assets of a revocable trust during the
lifetime of the settlor. If the trust is a self-settledirrevocable trust, a creditor may
reach the maximum amount that can be distributed to or for the settlor’s benefit
presently or in the future or @éﬁ'e pa ible in the trustee’s discretion. The Code 22
also specifies that a beneficiary’s use of real or tangible property owned by a trust
does not subject the property to the claims of the beneficiary’s creditors and
eliminates a distinction under current law between a discretionary distribution

, standard that is modified by a standard and a distribution standard that is absolute.
Zulesub Ty {plainy) N
- Subchapter 6: Revocable Trusvji/f%Subchapter 6 addresses revocable trusts, £
which are defined under the Code as trusts that may be revoked by a settlor without

. the consent of the trustee or an adverse party. Property held in a revocable trust
reverts back to the settlor if the trust is revoked. The Code treats a revocable trust
as a will substitute and therefore requires that the same capacity that is required to
create or modify a will is required to create or modify a revocable trust. Under the
Code, a trust is revocable unless the trust instrument expressly provides that it is
irrevocable. This reverses the presumption under current law, which is that a trust
is irrevocable unless the trust states otherwise. This change applies only to trusts
that are created after the effective date of the billY

The Code provides that while the settlor of a revocable trust is alive and is not
incapacitated, a trustee owes its duties exclusively to the settlor. If the settlor
becomes incapacitated or dies, the trust is no longer revocable and the duties of the
trustee shift to the beneficiaries. The Code limits the timeé%élod for when a person #0
may challenge the yalidity of a revocable trust to the earlier of one year after the
settlor’s death or@months after the trustee sends the potential trust contestant a }‘EL
copy of the trust and notice of the time allowed for commencing a proceeding.
SllasUls —~Plain
Subchapter 7: Office of 'I‘ruste% ubchapter 7 specifies numerous default 3%

procedural rules that are applicable to the office of the trustee, including rules
related to acceptance or declination of a trusteeship, requiring a bond, the rights and
obligations of cogfrustees, the resignation of a trustee, the grounds for removing a
trustee, duties of a former trustee to deliver trust property, trustee compensation,
and the reimbursement trustee expenses. This subchapter also clarifies that
property that is titled in the name of the trust places legal title in the name of the
trustee.
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Subchapter 8: Duties and Powers of the Trusteégubchapter 8 sets forth the #
fiduciary obligations of a trustee, except for those included in theUniform Prudent
Investor Act. Under the Code, a trustee must administer the trust in good faith,
solely in the interests of the beneficiaries, impartially, and prudently, incurring only
reasonable costs and using any special skills or expertise the trustee may have. A
trustee must take reasonable steps to take control of and protect trust property, to
maintain adequate records that clearly identify separate trust interests, to enforce
claims of the trust and defend claims against the trust, to collect trust property and
to redress breaches of former trustees, and to exercise its discretion in good faith and
in accordance with the terms of the trust¥A trustee has a duty to inform and report
and must provide requested trust accountings to certain beneficiaries.

Under the Code, a trustee may delegate certain duties and powers, but is held
to a prudent person standard when delegating a duty or power. An agent who accepts
a delegation of duty or power from a trustee is held to the fiduciary standard of the
trustee with regard to the appointment. A trustee, who uses reasonable care, skill,
and caution in selecting an agent, establishing the scope of the delegation, and
reviewing the agent’s actions, is not liable to the beneficiaries for actions taken by
the agent."

Subchapter 8 provides that a trustee has broad authority to achieve proper
investment, management, and distribution of the trust property including all the
powers that an unmarried, competent owner has over individually owned property.
In addition, this subchapter enumerates the powers that a trustee has absent
contrary provisions in the trust instrument.

As an addition to the UTC, the Code specifically allows a settlor to appoin’E', two .
types of special fiduciaries: directing parties and trust protectors. A directing party
is a person who is granted a power, in a capacity other than as a trustee or a trust
protector, to make or to direct the trustee to make investment and distribution
decisions VA directing party is a fiduciary and is subject to subject to the same duties
and standards as the trustee. The trustee has no duty to monitor the directing party
and is not liable for taking action that are consistent with the direction of a directing
party or for actions taken directly by a directing party.

Under the Code, a trust protector is a person who is granted certain powers over
the trust, the trustee, or trust property in a capacity other than as a trustee or a
directing party. A settlor may specify whether a power granted to a trust protector
must be exercised in a fiduciary, nonfiduciary, or personal capacity. If a settlor does
not specify the legal capacity in which a trust protector is to exercise a particular
power, the Code provides default rules for determining the legal capacity for specific
powers. A trustee has no duty to monitor the actions of a trust protector and is not
liable for taking actions consistent with the actions of the trust protector unless the

actions are clearly outside the trust protector’s authority.
= g oy, RN

Subhap_ter 9: Investment Managemen of Trust. Subchapter 9 provides that, %’

subject to certain exceptions, the investment management of trust property is
governed by the'Uniform Prudent Investor Act, which has been adopted in this state.
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An exception to this general rule relates to who is responsible for investments under

a trust with a directed party. The Code provides that a trustee who has no power over
directed trust property does not have a duty to monitor the conduct or investment
performance of the directing party. The Code also limits the application of the
Uniform Prudent Investor Act%o life insurance trusts. If the principal purpose of a
trust is to hold a life insurance contract, a trustee does not have a duty to take certain
actions that would otherwise be required under the Uniform Prudent 1nvestor Act, ¥
such as determining whether the contract is or remains a proper investment or
investigating the financial strer;%;th of the company malnts(unl (% the contract

Subchapter 10: Liability of Trustees and Rights of Persons Dealing with the \ %
Trusteaé{Subchapter 10 identifies the remedies for breach of trust, discusses how
amages are determined for a breach of trust, reaffirms the courts power to award

O costs and*a attorney fees, specifies potential defenses, and addresses trustee relations
G

with and liability to persons other than beneﬁmarles Under the Code, a trust
instrument may not waive or vary the obligation of good faith or exculpate the trustee
for reckless indifference. The Code also provides that an exculpatory term in a trust
is not enforceable if the inclusion of the term is the result of an abuse of the settlor’s
confidential relationship with the trustee.

Generally, under the Code, a beneficiary must commence a proceeding against
a trustee within ﬁve‘élears after the first to occur of the following: the termination
of the trust, the termination of the beneficiary’s 1nterest or the removal, the
resignation of the trustee, or the death of the trustee. However the Code creates a
one year statute of hmltatlon for a beneficiary to commence a proceeding against a
trustee if the beneficiary received a report that adequately disclosed the existence
of a potential claim.

Under the Code, a trustee if protected from liability if there is no breach of trust,
if the trustee acted in reasonable reliance on the express provisions of the trust, if
the trustee failed to ascertain unknown external facts if the trustee exercised
reasonable care to ascertain such information, or if the beneficiary provided consent,
release, or ratification for the trustee’s action? A trustee is also protected from
personal liability on a contract entered into in a fiduciary capacity and from contracts
and torts entered into by a partnership in which the trustee holds an general
partnership interest if the other party was on notice of the fiduciary relationship.‘/

A third party"ﬁealing with a trust is not liable for any breach of the trustee’s
obligations to the beneficiaries resulting from the transaction, unless the third party
has knowledge of the actual breach by the trustee. In addition, & Mhird party may rely

upon a certification of trust that sets out certain required mformatmn including the
statement that the trust has not been revoked, modified, or amended in any manner
, that would cause the representations in the certificate to Ee;gcorrect

y Qt"‘} W
Subcha ter 11: The Uniform Principal and Income AcE>YSubchapter 11 *
incorporates the Un1form Principal and Income Act, which has been adopted in this &
state, into the Code?
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W pter 12: Miscellaneou% Subchapter 12 provides that the Code applies
to trusts that are in existence on”the effective date of the bill as well as to trusts
created after the effective date of the billY It also provides that the Code applies to
a judicial proceeding concerning a trust commenced before, on, or after the effective
date of the bill, unless a court determines that the application of the Code to a
proceeding commenced before the effective date of the bill will substantially interfere
with the effective conduct of the judicial proceedings or will prejudice the rights of
the parties’
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(7) “Directing party” means a person who, in a trust instrument, is granted a

" power to direct a trustee’s investment or distribution decisions or a power to make

investment or distribution decisions regarding trust property ‘/and the power is
granted to the person in a capacity other than as a trustee or a trust protector. For
purposes of this subsection‘,ja power of appointment is not a power to direct a trustee’s
investment or distribution decisions or a power to make investment or distribution
decisions regarding trust property.

INS 9-18
INS. 104

v/ Vv,
(9) “General power of appointment” has the meaning given in s. 702.02 (5).

EnD INS. 104
INs 10-7

(10m) “Guardian of the person” means a person appointed by a court as a

vl .
guardian of the person‘{)f a minor or adult individual under s. 54.10. “Guardian of

v

the person” does not include a guardian ad litem.

END INS. 10-7
INS. 11-13

(16m) “Power of appointment” has the meaning given in s. 702.02 (6).

END INS. 11-13
INS 12-16

v
(21m) “Special power of appointment “ has the meaning given in s. 702.02 (7).

END INS 12-16

INS 13-13

Y
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(28) “Trust protector” means a person who, in a trust instrument, is granted
any of the following powers in a capacity other than as a trustee or a directing party:‘/
(a) The power to modify or interpret the terms of the trust‘.’
(b) The power to consent to or veto a trustee’s or directing party’s decision
regarding the investment, distribution, or administration of trust property.
(¢c) The power to advise a trustee or directing party regarding the investment,
distribution, or administration of trust property. v
(d) The power to direct the trustee’s decisions, other than investment or
distribution decisions, about the administration of the trust.‘/

(e) The power to remove and replace a trustee, directing party, or trust

protector, or to appoint a successor trustee, directing party, or trust protector.

% #++NOTE: PMease confirm that this definition is consistent with proposed s.
‘/701.08'18.

END INS 13-13
INS. 50-1

1. A trustee of the first trust who would benefit from the adoption of the term
v
in the 2nd trust abstains from the consideration and adoption of the term and the

trustees of the first trust who would not benefit from the adoption of the term adopt

J Qad
the trust instrument of the@econd trust.
Y L QAnd
2. A court approves the trust instrument of the ust.

END INS. 50-1
INs. 51-11

5. If the trustee does not receive a written objection from any person entitled

to receive notice under subd. 1.\,/ the trustee shall notify each person entitled to

¥
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receive notice under subd. 1. that the trustee did not receive an objection to the n(’){:i_‘f:\e;\ﬁ
and that the trustee will appoint the assets from the first trust to the §econdytrust,
as provided in the notice. Notice under this subdivision“{s binding and precludes a

v

recipient from requiring court approval of the appointment of assets to a 2nd trust.

=+ NOTE: Is this language consistent with your intent?

END INs. 5111
INS. 675

k(l) (a) 2. Except as provided in pars. (b) and (c¢), if the trustee satisfies the
requirements for the publication of the notice under subd. 1., all claims, including

claims of the any state and any subdivisionthereof of its subdivisions\,/;vhether due

or to become due, absolute or contingent, liquidated or unliquidated, are barred
against the trustee, the trust property and any recipient of trust property unless filed

with the trustee on or before the date specified in the notice under subd. 1.

History: 1997 a. 188;1999a.9.

11
13
14
15

16
17

END INsS. 675
INS. 70-15

(b) By a person apgointed by unanimous agreement of the qualified
beneficiaries, except thatjif tie trust is a trust for an individual with a disability, the
person appointed under this paragraph may not be the individual with a disability,
his or her spouse, or a relative of the individual with a disability who is legally
responsible for his or her support.

EnND INS. 70-15
INSs 7321

SEcTION 1. 701.08 of the statutes is renumbered 701.0606 and amended to

Y

read:
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701.0606 Transfers to living revocable\/trusts. (1) VALIDITY AND EFFECT.
The order of execution of a living revocable trust instrument and a will or other
instrument purporting to transfer or appoint property to the trust evidenced by the
trust instrument shall be disregarded in determining the validity of the transfer or

appointment. No reference in any will to a livinngevocable trust shall cause assets

in such trust to be included in property administered as part of the testator’s estate;

(2) GOVERNING TERMS. Property transferred or appointed by a will or by a
beneficiary designation under an employee benefit plan, life insurance policy, or
other instrument permitting designation of a beneficiary to a l'}ving\{evocable trust,
the terms of which the testator or designator was the sole holder of a power to modify,
shall be administered in accordance with the terms of the trust as they may have
been modified prior to the testator’s or designator’s death, even though the will or
beneficiary designation was not reexecuted or republished after exercise of the power
to modify, unless the will or beneficiary designation expressly provides otherwise.
Such property transferred or appointed to a living revocablé/ trust, which is subject
to a power of modification requiring action or consent of a person other than the
testator or designator, shall be administered in accordance with the terms of the
trust instrument as they exist at the execution of the will or beneficiary designation,
unless expressly otherwise provided. If the will or beneficiary designation expressly
provides that the property shall be administered in accordance with the terms of the
trust instrument’ as they may be modified thereafter, the will or beneficiary
designation need not be reexecuted or republished after exercise of the power to

Y

modify.
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History: 1971 c. 66; 1991 a. 316.
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(3) DISPOSITION WHEN NO EXISTING LELING\{%EVOCABLE TRUST. If at the death of a
testator a living revocable\/trust has been completely revokéd, 6r otherwise
terminated, a provision in the testator’s will purporting to transfer or appoint
property to such th_e\/trust shall have the following effect, unless the will provides
otherwise:

(a) If the testator was a necessary party to the revocation or other termination

of sueh the revocablejtrust, the provision in the testator’s will shall be invalid;.

(b) If the testator was not a necessary party to the revocation or other
termination of such trust, the provision in the testator’s will shall be deemed to
create a testamentary trust upon the terms of the living"{*evocable trust instrument
at the time the will was executed or as otherwise provided where sub. (2) is

applicable.

END INS 73-21

INS. 80-1

. J J v Y v
(6) Sections 701.0701, 701.0708, 701.0709, and 701.1001 to 701.1010 apply to

a directing party as if the directing party was a trustee.

END INS. 801
INS 9022

SECTION 2. 701.0818 of the statutes is created to read:

701.0818 Trust protectors. (1) APPOINTMENT.\/A settlor or a court may
appoint a trust protector in a trust instrument, whether referred to as a trust
protector, another title, or no title. A trust protector has the powers granted to the

trust protector in the trust instrument.

¥
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(2) LEGAL CAPACITY OF TRUST PROTECTOR POWERS. (a) A settlor or a court may
specify in a trust instrument that a particular power granted to a trust protector is
required to be exercised in a fiduciary, nonfiduciary, or personal capacity.\/

(b) If a power is exgrcisable‘/in a fiduciary capacity and the trust protector
exercises the power, all of the following apply:v

1. The trust protector shall exercise the power in a manner that is consistent
with the terms of the trust” o

2. With respect to the exercise of the power, the trust protector has fiduciary
duties and obligations to the beneficiaries that are similar to the fiduciary duties and
obligations that the trustee has to the beneﬁciariesf‘/

3. The trust protector may be held liable for damages associated with a violation
of a duty or obligation described under subd. 2.\/

(¢) If a power is exercisable in é/nonﬁduciary capacity, all of the following apply:

1. The trust protector may exercise the power in a manner that is inconsistent
with the terms of the trust but shall exercise the power in good faith‘./

2. With respect to the power, the trust protector does not have fiduciary duties
or obligations to the beneficiaries or to any other party.\/

3. The trust protector may be held liable for damages associated with any of the
following:

a. The exercise or nonexercise of the power if the trust protector’s exercise or
nonexercise of a nonﬁdpciary power was not in good faith

b. The actions or inactions of a fiduciary over whom the trust protector has a
power of removal if the trust protector’s failure to exercise the power of removal was
not in good faith\./

v
(d) If a power is exercisable in a personal capacity, all of the following apply:

Y
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1. The trust protector may exercise the power in a manner that is inconsistent
with the terms of the trust.\/

2. With respect to the power, the trust protector does not have fiduciary duties
or obligations to the beneficiaries or to any other party.

3. The trust protector is not subject to any standard of care with respect to the
exercise or nonexercisev‘of the power, including an obligation to act in good faith.

4. The trust protector is not liable for the exercise or nonexercise of the power
or for the actions or inactions of a fiduciary over whom the trust protector has a power
of removal?/

(e) Except as provided in par. (c) 3.‘,/a trust protector does not have a duty to
exercise its powers and does not have a duty to monitor the conduct of the trustees
or any directing party, nor a duty to monitor changes in the law or circﬁmstances of

the beneficiaries.
#»xNOTE: I included an exception for par. (¢) 3 because under that subdivision a %
trust protector may be held liable for damages assomated with the nonexercise of a power
if the nonexercise was not in good faith. Please confirm that ghi
with your intent.

(8) TRUST PROTECTOR POWERS. (a) Except as provided in";'oars. (b) to (d), if a
trust instrument does not specify that a trust protector is required to exercise a
particular power in a fiduciary, nonfiduciary, or personal capacity, the trust protector
shall exercise the power in a nonfiduciary capacity, including the power to do any of
the follovving:\/

1. Modify or amend the trust instrument to respond to opportunities related
to, or changes in, restraints on alienation or other state laws restricting the terms
of a trust, the distribution of trust property,&or the administration of the trust\./

2. Modify or amend the trust instrument to achieve a different tax status or to

N

v
respond to changes in federal or state law.
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3. Change the principal place of administration, the tax situs of the trust, or
the governing law of the trust.\/
4. Eliminate or modify the interests of a beneficiary or add a new beneficiary

or class of beneficiaries.

s NOTE: Subdivisions 4. and 5.\4ontained language about actions that a trust
protector could not take in exercising a power. I moved this language to subM4) because
it did not follow the introductory language for this list of powers, which relates to what
powers must be exercised in a nonfiduciary capacity.v’

5. Modify the terms of a power of appointment granted under the trust.

6. Remove, replacesor appoint a trustee, trust protector, or directing party.
#+NOTE: How is this power different that the power described in subd. é‘;®

7. Terminate the trust.

8. Appoint assets to a new trust under s. 7 01.0418\./

9. Appoint a successor trustee, trust protector, or directing party.

10. Advise the trustee on matters concerning a beneﬁciary.\/

11. Advise the trustee on the exercise of a trustee duty or power, including the

v

duty to provide notification to qualied ]cae(geﬁciaries under s. 701.0813.

12. Except as provided in @ (bf5.,"'(.:onsent to or veto specified actions of a
trustee or a directing party. |

(b) If a trust instrument grants a trust protector the power to do any of the
following actions and the trust instrument does not specify that the trust protector
power is required to exercise the power in a fiduciary, nonfiduciary, or personal
capacity, the trust protector shall exercise the power in a fiduciary capacity:

1. Interpret terms of the instrument at the request of the trustee.

2. Correct errors or ambiguities in the terms of the trust that might otherwise

require court construction or defeat the settlor’s intent.

3. Review and approve the trustee’s reports or accounting.

Y
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4. Resolve disputes between the trustee or a directing party aﬁd é beneficiary.

5.\/Consent to or veto distributions to a beneficiary.

(c) A trust protector who is also the settlor or a qualified beneficiary shall
exercise any power granted to the trust protector in a personal capacity.

(d) A trust protector who is also serving as a trustee or a directing party shall

exercise any power granted to the trust protector in a fiduciary capacity.

+#++NOTE: Could the same trust protector be described in both pars. (¢) and (d)? If
80, in what capacity would the trust protector be required to exercise his or her powers?

. v
(e) A trust protector may resign or release any power granted to the trust

protector by giving written notice to the trustee and to any successor trust protector.

(4) PROHIBITED ACTIONS. A trust protector may not exercise a powér granted to
the trust protector to do any of the following:‘/

(a) Create or expand any beneficial interest, power of appointment, right of
withdrawal, or right to receive trust property as a result of the exercise of a power
of appointment in favor of the trust protector, the trust protector’s estate, the trust
protector’s creditors, or creditors of the trust protector’s estate’

(b) Modify or amend a trust in order to do any of the following:\/

1. Remove a requirement pursuant to 42 USC 1396p (d) (4) to pay back a
governmental entity for benefits provided to the permissible beneficiary at the death
of that beneﬁciaryt/

2.J Reduce or eliminate an income interest of the income beneficiary of any of
the following:

a. A trust for which a marital deduction has been taken for federal income tax

v
purposes under section 2056 or 2523 of the Internal Revenue Code or for state tax
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purposes under any comparable provision of applicable state law, during the life of
the settlor’s spouse.

b. A charitable remainder trust under section 664 of theJInternal Revenue
Code, during the life of the noncharitable beneﬁciarir{

c. A grantor retained annuity trust under section 2702 of the Iptepnal Revenue
Code, during any period in which the settlor is a beneficiary.

d. A trust for which an election as a qualified Subchapter S Trust under section

v

1361(d) of the Internal Revenue Code is currently in place.
(c) Modify any beneficial interest of a trust that qualified for a marital
deduction or charitable deduction from federal or state estate tax in a manner that

would have caused such trust not to qualify for the deduction W

w4« NOTE: This paragraph is based on the substantive restriction that was included
in your proposed sub. (3) (a) 4V Please confirm that this placement, particularly the
introduction, is consistent with your intent.

(d) Grant a beneficial interest to any individual or class of individuals not

specifically provided for under the trust instrument. v

#++NOTE: This paragraph is based on the substantive restriction that was included

in your proposed sub. (3) (a) 5.Y Please confirm that this placement, partlcularly the
introduction, is consistent with your intent.

(e) Cause the trust property to be included in the trust protector’s gross estate
for federal or state tax purposes.

5) SETTLOR){IGHTS.\/A trust protector is not subject to the direction of the
settlor and the settlor may not bring a cause of action against the trust protector. A
trust protector may consider a settlor’s goals, objectives, and philosophies in
establishing the trust and the trust’s structure when exercising the powers granted

v

to the trust protector and may do so regardless of whether the settlor is deceased.

=+ NOTE: Section 701.0818 (1):') which you asked about in your drafting
instructions, allows a trustee to follow the direction of a settlor that is contrary to the
terms of the trust while the trust is revocable. As a drafting matter, there is not a conflict

¥
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between s. 701.0818 and this mﬂ Currently, a trust protector is not subject to ¥
the direction of the settlor, but could arguably, if he or she desired, follow the direction

of the settlor under this provision. Whether or not the trust protector could take actions

that are inconsistent with the terms of the trust will depend on the legal capacity under
which the trust protector is acting. See sub. (2).¥Please let me know if you would like to

make any changes to this section.

(6) RESPONSIBILITIES OF TRUSTEES AND DIRECTING PARTIEsf/(a) A trustee and a
directing party are not liable for any loss that results from the trustee or the directing
party taking an action that is consistent with a modification of the trustee’s or the
directing party’s powers, authority, or discretion as a result of an action taken by a
trust protector unless the trustee or the directing party breaches a duty owed for the
exercise of the power, authority, or discretion,Jas modified by the trust protector.

(b) A trustee and a directing party may refuse to act consistently with a trust
protector’s modification if the trustee or the directing party knows the modification
is contrary to the terms of the trust or would constitute a serious breach of any duty
owed by the trust protector.\/

(¢) A trustee and a directing party do not have a duty to monitor the conduct
of the trust protector, provide advice to or consult with the trust protector, or
communicate with, warn, or apprise any beneficiary concerning instances in which
the trustee or the directing .party would or might have exercised the trustee’s or the
directing party’s discretion in a manner different from the manner exercised by the
trust protector.‘/

(7) RigHT TO INFORMATION.\/A trust protector may request information about
the trust from the trustee and, if such information is related td thé exercise or
nonexercise of a power expressly granted to the trust protector in the trust
instrument, the trustee shall provide the requested information to the trust

v

protector. Except as otherwise provided in this chapter; a trustee does not have an

obligation to provide any information to the trust protector that the trust protector

Y
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does not request. If a trustee is bound by any éonﬁdentiality restrictions with respect
to information requested by a trust protector, the trustee may require that the trust
protector agree to be bound by the confidentiality restrictions before delivering such
information to the trust protector. v

(8) AREIMBURSEMENT OF COSTS AND FEES. From the trust propefty for which the
trust protector is acting, a trustee éhall provide to a trust protector reimbursement
of attorney@ fees and expenses, including the cost of defending any claim made
against the trust protector arising from the acts or omissions of the trust protector,
unless the trust protector was not acting in accordance with the applicable legal

capacity, as described in sub. (2).

+##NOTE: Please confirm that this is consistent with your intent.

(9) APPLICATION OF OTHER SECTIONS TO TRUST PROTECTORS\./ SectionsJ7 01.0701,
701.0708\,/701.0709\,/701.1003\,/701.1005:/701.1006:/701.1007\,//701.1008:/701.1009,
and 701.1010 apply to a trust protector as if the trust protector is the trustee.
Sections 701.100 1\énd 7 Ol.lOOZépply to a trust protector who is actiﬁg{; %’Suciary
or nonfiduciary capacity as if the trust protector is the trustee but do not apply to a
trust protector who is acting in a personal capacity. v

(10) JURISDICTION. \/A person who accepts an appointment to serve as a trust
protector of a trust having its principal place of administration in this state submits
to the jurisdiction of the courts of this state, as provided in s. 701.0202 (1)\,/with
respect to matters involving the trust.

SECTION 3. 701.0819\2)2 the statutes is created to read:

701.0819 Presumptions about trust contributions. (1) For purposes of

this section, “marital deduction gift” means a gift intended to qualify for the marital

v
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deduction as indicated by the terms of the trust regardless of whether the trust

v

instrument is ambiguous.

#NOTE: If the trust instrument is ambiguousshow does it indicate the required ‘}%
intent?

(2) In interpreting, construing, or administering a trust instrument, absent a
clear expression of intent by the settlor to the contrary, a trustee shall apply the
following presumptions, which may only be rebutted by clear and convincing
evidence:

(a) The settlor intended to take maximum advantage of tax deductions,
exemptions, eXclusionssand credits.

(b) The settlor intended that any gift made to a spouse outright and free of trust
qualify for the gift or estate tax marital deduction and (g a \I%arital deduction gift‘./

(c) If the trust instrument refers to a trust as a marital trust, qualified terminal
interest property trust, or spousal trust, or refers to qualified terminable interest
property, qualified terminal interest property, section 2044, 2056, or 2523 of the
Internal Revenue Code:/or similar provisions of applicable state law, the settlor
intended the trust and property passing to the trust to qualify for the applicable gift

or estate tax marital deduction, and for the gift to qualify for the marital deduction

for federal and state gift or estate tax purposes.

#»»NOTE: The language you provided included the phrase “or refers to qualified
terminable interest property, QTIP, or QTIP property.?) Because QTIP is defined as ¥
qualified terminal interest property in the proposed language, I eliminated QTIP
property from this list. Please let me know if I inadvertently eliminated a substantive
reference.

(8) If a trust receives a marital deduction gift, the trust instrument shall be
construed to comply with the marital deduction provisions of the\/Internal Revenue

Code in every respect.

+#NOTE: This provision is written in the passive voice. Who is required to construe
the trust instrument as provided in this subsection?

\
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(4) If a trust receives a marital deduction gift, the trustee has all the powers,
duties, and discretionary authority necessary to comply with the marital deduction
provisions of the Internal Revenue Code\., The trustee shall not take any action or
have any power that may impair the availability of the marital deduction, but this
does not require the trustee to make the election under either section 2056 (b) (7) or

252?&f) of the Internal Revenue Code‘./

#++NOTE: What does it mean that the trustee shall not have any power that may
impair the availability of a deduction? Also, how would the trustee not taking an action
or not having a power, require the trustee to make an election for tax purposes?

#++NOTE: Please confirm that this is the appropriate place for this provision within
the ch’apter.‘/

END INS 90-22
INS 112-28

v
(8) Subsections (1) and (2) shall do not apply to any trust to the extent that a
court of competent jurisdiction shall- determine determines that sueh the application
would be contrary to the terms of the instrument governing such trust and that the

same may not properly be changed to conform to such subsections.

History: 1971 c. 66; 1991 a. 39.

v
SECTION 4. 701.105 (4) of the statutes is repealed.

END INS 112-23
INS 116-3

SECTION 5. 701.16 (4) (d) of the statutes is renumbered 879.47 ‘(ijand amended

to read:

v
879.47 (2) Netwathstanding 587947 +trustees Trustees and cotrustees may

submit to courts accounts in the format that they normally use for accounts

Y
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submitted to beneficiaries under this subsection, if all of the information required by

the court is included.

History: 1971 c. 66; 1977 c. 449; 1979 c. 32; 1987 a. 220; 1991 a. 316.
END INS 116-3

INS 117-14

#++NOTE: Your drafting instructions provided conflicting information regarding
the inclusion of certain applicability language, specifically provisions related to judicial
proceedings. Please confirm that \/the initial applicability prov1s1ons included in this bill
are consistent with your intent” As drafted, s. 701.1206 (1)%provides that, except for
subch. XI and certain sections, the chapter apphes to any trust that exists on the effective
date of the bill and any trust created after that date (and to any trustee acting under such
a trust). Section 701.1206 (2)% provides that subch. XI applies to a trust or estate existing
on the effective date of the bill and to a trust or estate created after that date. Section
701.1206 (S)f)rovides that ch. 701 applies to a judicial proceeding that is commenced
before, on, or after the effective date of the bill unless the court finds that the application
of a certain provision will substantially interfere with the effective conduct of the judicial
proceeding or prejudice the rights of parties. Okay?

EnD INS 117-14

INS 127-8

J

SECTION 6. 702.17 (2d) and (2m)\({f the statutes are created to read:

702.17 (2d) CREDITORS OF THE DONEE; SPECIAL POWER OF APPOINTMENT‘./
Notwithstanding sub. (1), property covered by a spécial power of appointment or
general power of appointment that is exercisablé/ solely for the support,
maintenance, health, and education of the donee within the meaning of section 2041
(b) (1) (A) or 2514 (c) (1) of the Internal Revenue Code\{s not subject to ‘the payment
of the claims of creditors of the donee, the donee’s estate, or the expenses of
administering the donee’s estate.\/

(2m) CREDITORS OF THE DONEE; GENERAL POWER OF APPOINTMENT NOT PRESENTLY

v

EXERCISABLE Notwithstanding sub. (1),\";)roperty covered by a general power of

appointment that is not presently exercisable when it is created is subject to the

Y
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payment of the claims of the creditors of the donee, the donee’s estate, and the
expenses of administering the donee’s estate only if any of the following o8
(a) The power of appointment was created by the donee in favor of the donee.
(b) The power of appointment becomes exercisable in accordance with the

terms of the creating instrument, except in the case of a testamentary general power

cnc:w»z:oo@r—a

of appointment.

s NOTE: Please confirm that this subsection 1s consistent with your intent.

END INS 127-8

INs. 133-17B

History: 1977 c. 449; 1987 a. 220; 1993 a, 130.

SEcTION 7. 881.01 (1) (bchf the statutes is amended to read:

8 881.01 (1) (b) “Fiduciary” means a personal representative, trustee,

9 conservator, or guardian of the estate, a directing party, as defined in sf/701.0103 (7,
10 who has the power to direct the trustee’s investment decisions, a trust protector, as
11 defined in s. 701.0103 (28).\'\/7Vh0 has power over the investment of trust assets, and
12 any other person to whom a court appoints a power over the investment of the assets

v
13 of a decedent’s estate, a trust, a conservatorship, or a guardianship of the estate.
Capl
++NOTE: Please confirm that thi{ig consistent with your intent. #
%istory: 1971 c. 41 5. 8; Stats. 1971 5. 881.01; 1973 c. 85; 1975 . 94 s. 91 (12); 1975 c. 200; 1983 a. 27; 1987 a. 220; 1989 a. 300; 1995 a. 225, 273; 2003 a. 264, 326; 2009
14 SECTION 8. 881.01 (4) of the statutes is renumbered 881.01 (4) (a) and amended
15 to read: Wé fS:f: Hee E
W

@ 881.01 (4) (a) /(Z/f;uciary shall diversify investments unless the fiduciary
17 reasonably determines that; because of special circumstances; the purposes of the
18 estate, trust, conservatorship, or guardianship are better served without
19 diversifying.

gistory: 1971 ¢. 41 5. 8; Stats. 1971 5. 881.01; 1973 ¢. 85; 1975 ¢. 94 5. 91 (12); 1975 c. 200; 1983 a. 27; 1987 a. 220; 1989 a, 300; 1995 a. 225, 273; 2003 a. 264, 326; 2009

Y
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Wmmmhm created o read:

SEcTION 10. 881.01 (4) (b)\{ff the statutes is created to read:

881.01 (4) (b) Special'rule for assets collected by a ﬁduciary.k 1. For purposes
of this paragraph, an “asset that is collected by the fiduciary” %eans an asset that
the fiduciary did not exercise discretion over to acquire or purchase.

2. Notwithstanding par. (a),vé;. fiduciary may retain an asset that is collected by
the fiduciary until the fiduciary reasonably determines that it is advisable to dispose
of the asset. While the asset is being retained, the fiduciary has a duﬁy to exercise
discretion at reasonable intervals to determine the advisability of continuing to
retain or disposing of the asset that was collected.\/

3. At any time while an asset that is collected by the fiduciary is being retained,
a beneficiary may file an application with a court that has jurisdiction over the
fiduciary to compel the fiduciary to sell the asset and invest the sale proceeds in other
investment in accordance with this section\./

4. If a beneficiary files an application under subd. 3.\,/the court shall conduct
a hearing after giving notice to all interested persons, as determined by the court.
After the hearing, the court shall enter an order directing the fiduciary to retain or
sell the asset that is being retained based on what the court finds to be in accordance
with the terms and purposes of the estate, trust, conservatorship', or guardianship
of the estate and the interests of the beneficiaries.

SEcTION 11. 881.05%(fthe statutes is repealed.

EnND InNs. 133-17B



